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Required Disadvantaged Business Participation (BDE)
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I. DEFINITIONS

This Special Provision is inserted in each contract which contains a Disadvantaged
Business Enterprise (DBE) Utilization Goal as required by Section l06(c) of the Surface
Transportation and Uniform Relocation Assistance Act of l987, implemented by Subpart D of
49 CFR Part 23; and as required by the Illinois "Minority and Female Business Enterprise
Act."  For the purpose of this Special Provision, the following definitions apply:

A. "Disadvantaged Business" is a small business concern which is at least 51 per centum
owned by one or more socially and economically disadvantaged individuals, and whose
management and daily business operations are controlled by one or more of the socially
and economically disadvantaged owners.

B. "Disadvantaged Business Joint Venture" means an association of two or more
businesses formed to carry out a single business enterprise for which they combine their
property, capital, efforts, skills and knowledge.  At least one of the partners in the venture
must be a certified entity.

II. BIDDING CONSENT AND CONTRACT ASSURANCE

A. By submission of a bid, the bidder agrees to follow and consents to the terms of this
Special Provision.  In addition, the bidder assures that in consideration of the award of
this contract that no less than        per centum of the awarded contract value of this
contract shall be performed by one or more Disadvantaged Businesses.  The bidder
further agrees that it shall not discriminate on the basis of race, color, national origin or
sex in the selection of subcontractors to meet this goal.
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III. BIDDING PROCEDURE

A. Compliance with this Special Provision shall be by use of businesses certified by the
Department as Disadvantaged Businesses.  The Disadvantaged Businesses may
perform work as subcontractors or as joint adventurers with the contractor.  Joint
Ventures will be approved for use under this provision if at least one of the disadvantaged
partners in the joint venture is a certified Disadvantaged Business; is responsible for a
clearly-defined portion of the work that is at least equal to the percentage goal of this
special provision; and shares in the ownership, control, management, risks, and profits of
the joint venture.  In order for joint venture approval to be timely provided, the proposed
joint venture must submit a joint venture agreement no later than seven (7) working days
after the letting date.  This requirement is in addition to any other requirements for joint
venture approval or DBE credit.  Joint venture subcontracts between DBE and non-DBE
firms shall not be employed to effect compliance.

The Department maintains a list of certified disadvantaged and woman-owned
contractors, vendors and suppliers for the purpose of providing a reference source to
assist any bidder in meeting the requirements of this Special Provision.  Generally, the
bidder may rely upon the Directory and current Addendum to determine certified firms.
However, changes can occur in a firm's certification eligibility between issuance of the
DBE Directory or Addendum thereto and the letting date.  Only those firms certified as of
the letting date may be listed on or included in the Utilization Plan submitted pursuant to
Section III. B. of this Special Provision.  The Department reserves the right to compel the
replacement of a business which is not certified as of the letting date.  If that should
occur, and the low bidder submits as part of his/her DBE Utilization Plan a firm that is no
longer certified, the low bidder will be given the opportunity to replace that firm and submit
a revised Plan.

B. Compliance with the bidding procedure of the Special Provision is required prior to the
award of the contract and the failure of the as-read low bidder to comply will render the
bid nonresponsive.  In order to assure the timely award of the contract, the as-read low
bidder must submit a Disadvantaged Business Utilization Plan on Department form SBE
2026 within seven (7) working days after the date of letting.  To meet the seven (7) day
requirement, the contractor may send the Plan by certified mail within the seven (7)
working day period.  If a question arises concerning the mailing date of a Plan, the mailing
date will be established by the U.S. Postal Service postmark on the original certified mail
receipt from the U.S. Postal Service.  It is the responsibility of the as-read low bidder to
ensure that the postmark is affixed within the seven (7) working days if the Contractor
intends to rely upon mailing to satisfy the submission day requirement.  The Plan is to be
submitted to the Bureau of Small Business Enterprises, IDOT Administration Building,
Springfield, Illinois 62764.  The Department will not accept a Utilization Plan if it does not
meet the seven (7) day submittal requirement and the Department reserves the right to
invite any other bidder to submit a Utilization Plan for award consideration.
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C. The Utilization Plan shall indicate that the bidder either will meet the contract goal or will
seek a waiver or modification of the goal by demonstrating a good faith effort to meet the
goal.

D. The Utilization Plan must tender to the Department a DBE Participation Statement for
each Disadvantaged Business proposed for use in achieving the goal on Department
form SBE 2025.  The signatures on these forms must be original signatures.  All
elements of information indicated on the said form shall be provided, including but not
limited to the following:

1. Identification of the Disadvantaged Businesses to be used;

2. The work to be done by each Disadvantaged Business identified by item number;

3. The price to be paid to each Disadvantaged Business for the identified work
specifically stating:

a. the contract pay item(s),

b. the quantity, unit price and total for the work to be completed by the certified entity,
and

c. where partial pay items are to be performed by the certified entity, indicate the
portion of each item and the subcontract dollar amount;

4. A statement signed by the bidder and each of the Disadvantaged Businesses
evidencing availability and use on the project; and

5. If the bidder is a joint venture comprised of disadvantaged firms and
nondisadvantaged firms, the plan must also include a clear identification of the portion
of the work to be performed by the disadvantaged partner(s).

E. The Utilization Plan will be approved by the Department if the Plan meets the goal of the
contract established in Paragraph II. A.  The contract shall not be awarded until the
Utilization Plan submitted by the bidder is approved.  If the Utilization Plan is not approved
or is deficient in a technical matter, the bidder will be notified and will be allowed no less
than a five (5) working day period in order to cure the deficiency.  The bidder may count
toward its goal only expenditures, indicated on the Participation Statements, to certified
businesses that will perform a commercially useful function in the work of the contract.  A
business shall be considered to perform a commercially useful function only when it is
responsible for execution of a distinct element of the work and carrying out its
responsibilities by actually performing, managing and supervising the work involved.

In accordance with 49 CFR Part 23.47, goal credit for participation may be counted in
one or more of the following ways:
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1. DBE prime contractor or joint venture (100 percent goal credit for the DBE's portion
of the work).

2. DBE subcontractor (100 percent goal credit).

3. Equipment rental from a DBE firm (100 percent goal credit).

4. Purchase of material from a DBE supplier, fabricator or manufacturer:

a. 60 percent goal credit for materials and supplies purchased from a DBE regular
dealer.

b. 100 percent goal credit for material purchased from a DBE manufacturer.

c. 100 percent goal credit for material purchased from a DBE fabricator or a DBE
supplier who substantially alters or changes a material before resale to a
contractor.

5. Other expenditures made to DBE firms subject to Department approval.

F. If the bidder is unable to meet the contract goals, and has requested a modification or
waiver of the Disadvantaged Business goal, as indicated on Department form SBE 2026,
the waiver request must include the following elements:

1. All information indicating why the contract goal should be modified or waived,

2. Evidence of Disadvantaged Businesses contacted.  The following information must
be submitted in order to document initial and follow-up contact:

a. An Initial Bid Solicitation List, indicating the names of the firms contacted, date of
contact, method of contact, i.e., letter (specify if regular, express or registered
mail), telephone or face-to-face contact, whether or not a response was received,
and summary of the response.  The solicitations shall contain at least the project
identification, project location, types of work for which quotations are sought and
the date, time and place quotations are due.

b. A Certificate of Contact, certifying that the information provided on the Initial Bid
Solicitation List is true and accurate.

c. Copies of all contact letters, if the bidder contacts DBE firms by letter.  The letter
must clearly encourage participation and specifically define the types of work for
which bids are being sought.

d. A Follow-up Telephone Log, which indicates follow-up telephone contact after all
types of initial contact.  A telephone log must be submitted indicating the individual
contacted, date of contact and response.
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3. All evidence of good faith efforts made by the bidder, both prior to and after the letting,
to secure the ready, willing, able and certified Disadvantaged Businesses necessary
to meet the contract goals.  See paragraph IV for information on what is meant by
good faith efforts.

G. A waiver or modification request indicated on form SBE 2026 will be decided by the
Department as follows.  If the Department determines that the Contractor has utilized
good faith efforts to secure the ready, willing and able certified Disadvantaged
Enterprises necessary to comply with the Special Provision, and that certified enterprises
are not reasonably available to perform on the project or that some other reason exists
for waiver or modification of the goal, the Department shall modify or waive the goal of the
Special Provision.  The Department will advise the Contractor by certified mail.  If the
Department denies the request or modifies the goal in a manner other than that
requested, the Department will notify the bidder of the determination by certified mail.
The determination shall include a statement of additional efforts that the bidder may take
in order to effect compliance.  The bidder is not limited by the statement of additional
efforts, but may take such other action beyond the stated additional efforts in order to
cure.  Thereafter, the bidder will be allowed no less than a five (5) working day period in
order for the bidder to cure the deficiency and effect compliance.  Failure to issue a
denial determination within eighteen (18) working days after receipt of the written waiver
request shall be deemed an approval of the request.

H. In the event the bid is rendered nonresponsive due to failure to submit a Disadvantaged
Business Utilization Plan or failure to comply with the bidding procedures set forth herein,
the Department may take one or more of the following actions:  1) cause a forfeiture of
the penal sum of the bidder's proposal guaranty to the Department, 2) declare the bidder
ineligible to rebid the project on any future letting if readvertised, or 3) suspend the bidder
for one letting.

IV. GOOD FAITH EFFORTS

A. In order to demonstrate sufficient good faith efforts to achieve the designated goal
percentages for Disadvantaged Businesses, the steps taken to obtain participation must
be documented.  The required elements are:

1. That a reasonable number of relevant Disadvantaged Businesses were contacted,

2. That the work selected for allocation to Disadvantaged Businesses was chosen in
order to increase the likelihood of achieving the stated goals,

3. That potential Disadvantaged Businesses were negotiated with in good faith, that
conditions were not imposed on a Disadvantaged Business which are not imposed
on all other subcontractors or that benefits ordinarily conferred on subcontractors for
the type of work were not denied the Disadvantaged Business, and
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4. That services of the Department and its supportive services contractors were used in
the efforts to reach the contract goals.

B. In addition to the required elements which must be shown to demonstrate good faith, any
other relevant information which supports the waiver request may be submitted, including
but not limited to the following:

1. That any Department prebid meetings scheduled to inform Disadvantaged
Businesses of subcontracting opportunities, were attended, and

2. That the historical track record of the contractor discloses a meaningful effort on the
part of the contractor to achieve the goal of the program in Department contracts.

V.  CONTRACT OBLIGATION

A. Compliance with this Special Provision is an essential part of this contract.  After
approval of the Utilization Plan and award of the contract, the Utilization Plan and
Participation Statements shall become part of the contract.  No changes to the Utilization
Plan may be made without the prior written approval from the Department's Bureau of
Small Business Enterprises.  All items or partial items of work indicated or reserved for
performance by the approved certified businesses shall be performed, managed and
supervised by the business executing the Participation Statement.  All requests for
changes to the Utilization Plan shall be submitted in writing to:

Illinois Department of Transportation
Bureau of Small Business Enterprises
Contract Compliance Section
2300 South Dirksen Parkway
Springfield, Illinois  62764

B. In determining compliance with this Provision, the total dollars paid to eligible
Disadvantaged Businesses shall be divided by the total awarded contract dollars to
determine the percentage of performance.  The Contractor shall maintain records of
payment under this Provision and said records shall be made available to the
Department upon request for inspection.  After the performance of the final item of work
or delivery of material by the approved DBE firm and within thirty (30) calendar days after
payment has been made by the Department to the Contractor for such work or material
(less any retainage), the Contractor shall submit a DBE Payment Agreement upon
Department form SBE 2115 to the District Engineer, or if a disagreement exists, indicate
to the District Engineer on this form why payment has not been made.
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C. The Contractor may after award of the contract seek a modification or waiver of the goal
for good cause upon a showing of a good faith effort to achieve the goal of the Special
Provision.  Examples of such good cause include but are not limited to nonperformance,
breach of contract by an approved Disadvantaged Business and failure of the approved
Disadvantaged Business to perform, manage and supervise its identified work.  It is the
responsibility of the contractor to prove the good cause and a good faith effort to achieve
the goal in the light of the cause.  All requests for waiver or modification of the goal will be
considered as a change to the approved Utilization Plan and the contractor shall
therefore submit a written request for the waiver or modification to the address listed in
paragraph V. A. above.  If the Department determines that the contractor has proven the
good cause and a good faith effort to achieve the goal in light of the cause, the
Department shall modify or waive the goal as requested.  If the Department denies the
request or modifies the goal in a manner other than that requested, the Department will
notify the contractor of the determination by certified mail within twenty (20) working days
after receipt of the request.  Failure to issue a denial determination within twenty (20)
working days after receipt of the written waiver request, shall be deemed an approval of
the request.  Unless the goal of the Special Provision is modified or waived for good
cause upon a showing of a good faith effort, failure of the Contractor to have at least the
designated goal of this contract performed by the Disadvantaged Businesses as
indicated in the approved Utilization Plan will result in a reduction in contract payments,
as liquidated and ascertained damages, determined by multiplying the awarded contract
dollar value by the contract per centum goal and subtracting the dollar value of the work
actually performed by approved DBE businesses.  The Department reserves the right to
withhold payment to the Contractor to enforce the provisions of this Special Provision.
Final payment shall not be made on the contract until such time as the contractor
submits sufficient documentation pursuant to this Section demonstrating achievement of
the goal or until such time as the goal is modified or waived by the Department in
accordance with this Special Provision or after liquidated damages have been
determined and collected.

D. This Special Provision is in addition to all other Equal Employment Opportunity
requirements of this contract.


